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Resumo

Costa, Taiz Marrdo Batista da; Guimaraens, Francisco. Sumula
vinculante: elemento acirrador da tensao entre o controle de
constitucionalidade brasileiro e a democracia. Rio de Janeiro, 2012.
287p. Dissertacdo de Mestrado - Departamento de Direito. Pontificia
Universidade Catdlica.

O presente estudo objetiva comparar os mecanismos da simula vinculante
no direito brasileiro e do stare decisis no direito norte americano. Adota-se uma
perspectiva apoiada no direito constitucional comparado para apresentar as
diferengas mais marcantes encontradas entre os dois mecanismos. A sumula
vinculante € analisada enquanto um precedente judicial com uma peculiar
eficdcia normativa obrigatéria e dentro de uma abordagem tedrico-comparativa
entre os sistemas de civil law e common law. A comparacao € ponto chave para a
porc¢do critica do trabalho, vez que os pontos de atrito entre os dois mecanismos
servem de indicio do maior fechamento aristocratico que o mecanismo brasileiro
promove. No inicio do trabalho, a tensdo moderna entre poder constituinte e
poder constituido, bem como as opgdes politicas entre conflito e supressdo do
conflito e entre recurso ao povo e atribuicdo da guarda da constitui¢cdo a um poder
constituido sdo exploradas. A tensdo € retomada na andlise do constitucionalista
Mark Tushnet, a partir de classificacdo do sistema norte americano de revisao
judicial. O sistema de controle de constitucionalidade brasileiro, composto, entre
outros mecanismos, pela simula vinculante, €, entdo, identificado com um poder
de revisdo judicial super forte, no qual a tens@o entre o papel judicial de garantia
da prevaléncia das limitagdes constitucionais e a democracia € elevada ao

maximo grau.

Palavras-chave

Democracia; poder Constituinte; sumulas vinculantes; stare decisis;

controle de constitucionalidade.
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Abstract

Costa, Taiz Marrdo Batista da; Guimaraens, Francisco de (Advisor).
Simula vinculante: an exacerbation of the tension between the
judicial Power to enforce constitutional limitations and democratic
self-governance. Rio de Janeiro, 2012. 287p. MSc. Dissertation —
Departamento de Direito, Pontificia Universidade Catélica do Rio de
Janeiro.

The analysis aims at comparing the institutes of simula vinculante in the
Brazilian legal system and stare decisis in the U.S. legal system. Assuming that
there has been a reception of the theory of legal precedentes by the Brazilian
system, a comparative constitutional law approach presents us the most important
differences between the two mechanisms. This appoach allows us to analyze the
sumula vinculante as a judicial precedent with a peculiar binding authority and as
an interseccion between the civil law and common law systems. Comparison is
key to the critical portion of the analysis because the latter is utimately based
upon the major diferences between the institutes. The spotting of such differences
works as evidence for the argument that the Brazilian mechanism promotes a
deeper aristocratic blokage of democratic force of revolutionary innovation. In
the first chapters, the tension between constituent power and ‘“‘constituted
powers”, as well as the opposing political options of conflict versus supression of
conflict; and of appealing to the people versus establishing the courts as the
bulwarks of a limited constitution will be presented. The aforementioned tension
is further explored with the aid of the theory of Professor Mark Tushnet on weak
and strong form judicial review. Departing from his classification of the U.S.
system of judicial review as a strong form judicial review, the Brazilian system of
judicial review, composed of the simula vinculante among other institutes, is
identified as a super strong form of judicial review due to its promotion of an
exacerbation of the tension between the judicial power to enforce constitutional

limitations and democratic self-governance.

Keywords

Democracy; constituent power; sumulas vinculantes; stare decisis; judicial

review.
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“We are under a Constitution, but the
Constitution is what the judges say it is, and
the judiciary is the safeguard of our liberty
and of our property under the Constitution.”

Charles Evans Hughes (1862-1948), Chief
Justice of the United States.

"Do atrito entre duas pedras chispam
faiscas, das faiscas vem o fogo, do fogo
brota a luz.”

Victor Hugo.
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